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OF NEW YORK 


AMERICAN IMAGE CORPORATION, 

276 Park Avenue South, 

Rev York, Rev York, 

Plaintiff, 
-against- 

UNITED STATES POSTAL SERVICE and 
JOHN R. STRACHAN, Postmaster, 

New York, New York, 

Defendants. 


—- ——— ••— — — * 


Plaintiff by Its attorneys, Bass & Ullman, as and for 
its complaint respectfully alleges: 


FIRST: The Jurisdiction of this Court la invoked pur¬ 
suant to Title 28 Q.8.C. fl339. Venue Is placed in this district 
pursuant to*Title 28 U.S.C. 11191(e)A. 


SECOND: Plaintiff la the course of Its business, is en¬ 
gaged In distributing and selling direct to the consumer a prod¬ 
uct known as "Baby Face** Formula aa an emollient akin cream. 
Plaintiff's principal place of business Is at 276 Park Avenue 
South, New York, New York. 


T HIRD : Plaintiff employe the use of the mark in con¬ 

nection with the sale and distribution of the aforementioned 
product. 


FOURTH: Defendant John R. Strachan, Postmaster, Raw 
York, Raw York, under the color of an order leaned on July 19, 
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1573 by the Judicial Officer for the defendant United States 
Postal Service, bearing Order Mo. 73-86, has wrongfully refused 
and refuses to allow plaintiff to receive nail in connection with 
its business in the above-mentioned "Baby Face" Formula. 


The said order issued by the Judicial Officer 
purports to be based upon evidence presented by the defendant 
United States Postal Service by way of a petition for e remedial 
order based upon an alleged bmdi of a com pr omise agreement 
authorising the entry of an order pursuant to Title 39 U.S.C. 
13005 .j 

SIXTH: The said order of the Judicial Officer is not 

based upon substantial evidence of any branch of the c ompromise 

agreement, no such breech has been shown and no breech has in 

. * 

fact occurred. 

SEVENTH: The said order issued by the Judicial Officer 


Is not author i sed by Title 39 U.S.C. 13005 pursuant to which it 
wee p ur portedly issued. 

EIGHTH: The interference of the defendants with plain 

tiff's nail prevents the plaintiff fron pursuing its lawful busi¬ 
ness, from receiving its earnings in a lawful occupation and 
calling, and constitutes a deprivation of plaintiff's property 
without due process of law, in violation of the Fifth Amendment 
to the Constitution of the United States. 


WHEREFORE, plaintiff respectfully requests that an 
order be issued enjoining and restraining defendants from the 








Complaint 

detention of plaintiff's umll and the enforcement of the afore¬ 
said order. 

BASS & ULLHAN 
Attorneys for Plaintiff 


By_ 

(A Member of the Firm) 

Office & F.O. Address 
342 Madison Avenue 
Mem York, Hew York 10017 
(212) 697-3880 













AFF IDAV IT OF MARVIN SCHERE IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
UNITED STATES DISTRICT COURT j 

SOUTHERN DISTRICT OP NEW YORK 5a j 

- x 

AMERICAN IMAGE CORPORATION, : 

276 Park Avenue South, 

New York, New York, : 73 Civ. 3562 (WK) 

Plaintiff, 

-against- 

UNITED STATES POSTAL SERVICE and 
JOHN R. STRACHAN, Postmaster, 

New York, New York, 

Defendants. 

- x 

STATE OF NEW YORK ) 

) SS.: 

COUNTY OF NEW YORK ) 

MARVIN SCHERE, being duly sworn, deposes and says: 

I am the President of American Image Corporation, 
plaintiff in the within action. I submit this affidavit in 
support of plaintiff*s motion herein for stannary judgment and 
injunctive relief. 

On or about April 26, 1972, the defendant United States 
Postal Service Initiated an administrative proceeding under 
13005 alleging that plaintiff was engaged in a scheme to obtain 
remittances of monies through the United States mall upon false 
representations and seeking an order which would prevent plain¬ 
tiff from receiving its mall. The representations which were 
alleged to be false were contained in an advertisement for 
plaintiff's cosmetic product, "Baby Face Formula." 


AFFIDAVIT IN SUPPORT 
OF MOTION FOR SUMMARY 
JUDGMENT AND INJUNCTIVE 
__RELIEF 


At that time, efter reviewing the metter with 

















Affidavit oi Marvin Schere In Support of Motion for Summary Judgmen 
counsel, plaintiff entered into a compromise agreement, dated 6a 

May 31, 1972, with the Postal Service wherein it was agreed that, 

in lieu of further proceedings and in lieu of any administrative 

order stopping plaintiff's mail, plaintiff would discontinue 

use of the representations alleged in the complaint, would fill 

all orders promptly, and would include in all orders received in 
response to the advertisement being discontinued a statement 

that its product would not alter or reverse the natural aging 

process and would not remove or eradicate lines or wrinkles due 
to aging. 

Although plaintiff's counsel and I did not agree with th 
allegations made in the administrative complaint, we felt that 
in the interest of saving an unnecessary expenditure of time and 
money a compromise agreement would be in order in the administra¬ 
tive proceeding. There is annexed hereto as Exhibit "A" the 
complaint which had been filed by the defendant United States 
Postal Service in the administrative proceeding. Annexed hereto 
as Exhibit "B" is the answer which was filed on behalf of plain¬ 
tiff in the administrative proceeding. Said answer denies all of 
the material allegations of the complaint. Annexed hereto a 
Exhibit "C" is the compromise agreement which was subsequently 
entered into between the plaintiff and the United States Postal 
Service. I respectfully call the Court's attention to the 
provision in Paragraph 4 of the first page of the compromise 
agreement wherein it is noted that the agreement is for settle¬ 
ment purpose only and does not constitute any admission of the 
alleged violations of the Postal Statute. 

In entering Lnto the compromise agreement, it was 
clearly my intention that American Image Corporation would be 


l X , 


% 


0 « 










| Affidavit of Marvin Schere in Support of Motion for Summary Judgment 
I f£>l« to continue to tell Its "Baby Face" cosmetic product with 
jj\ 7a 

ij **ew advertising material. In this connection the thrust of the 

•I 

!i administrative complaint (Exhibit "A" hereto) was to the effect 



I plaintiff's product "rejuvenated" a woman's face and "eliminated" 

!• 

!' wrinkles. After entering Into the compromise agreement, plaintif 

j 

ij revised its advertising material to eliminate the representations 
| which allegedly related to rejuvenation, the reversal of the 
j natural aging process and the removal or eradication of lines or 

I 

j wrinkles due to aging. Nevertheless, on June 19, 1973 the 
j defendant United States Postal Service filed a petition for a re- 
i medial order, seeking to stop plaintiff's mail, alleging that 

t 

j plaintiff's new advertisement constituted a breach of the compro- 
1 mise agreement. A copy of the petition for a remedial order is 
j annexed hereto as Exhibit "D-l." A copy of plaintiff's answer la 

i* 

opposition to this petition is annexed hereto as Exhibit "D-2." 

| On July 19, 1973, the Judicial Officer of the United States Postal 

i! 

! Service entered an order finding that plaintiff had breached the 
I compromise agreement and directing that mall in responsa to 

i| ■ 

f plaintiff's new advertisement for the sale of its product called 

|i 

j; "Baby Face" be returned to sunders with an indication that an 

!• 

I; order has been issued for violation of the false Representation 
j, Law. A copy of the Judicial Officer's decision and order is 
I annexed hereto as Exhibit "E." 

l' 

i, 

There is annexed hereto as Exhibit "F" side-by-side 
: copies of plaintiff's old advertisement which was annexed to 
I; th ® «Aninistrative complaint and plaintiff's new advertisement 

ii 

?d»lch was annexed to the petition for a order I -3- 





ii 


Affidavit of Marvin Schcre In Support of Motion for Summary Judgment 
respectfully submit that the representations In plaintiff's new ' 

8a 

advertisement are clearly different from those which were put In 
Issue by the administrative complaint which was settled by a 
co mpromise agreement • Whereas the advertisement annexed to the 
administrative complaint might be construed to have dealt with 
matters of rejuvenation reversing the aging process and causing 
lines and wrinkles due to aging to be eradicated and disappear, 

I respectfully submit that the representations in plaintiff's 
new advertisement are completely different and deal with moiatur-j 
izing dry skin and making skin look younger and smoother. I 
respectfully submit that these representations, in plaintiff's 
new advertisement, are ordinary everyday cosmetic claims which 
are generally made by the industry for cosmetic skin creams. Had 
I known that it waa the defendants' intention to prohibit plain¬ 
tiff from m a kin g such claims, plaintiff would never have entered 
into the com p r omi se agreement. 

I respectfully submit that plaintiff's new advertisement! 
does not make the representations referred to in Paragraph 3a. 
or 3b. of the administrative complaint. Moreover, with respect 
l! to Paragraph 3c. of the administrative complaint, it was express 
understood in entering into the compromise agreement that the 
administrative allegation that plaintiff had represented its 
product to incorporate materially different and distinctive 
principles and techniques from all other beauty preparations 
related to the allegations in Paragraph 3a. and 3b. of the com¬ 
plaint that plaintiff had represented its product to be effectiv^ 

for rejuvenation and the elimination of wrinkles. It most 

-4 r 


r 


* 




I I 
jijAffidavlt of Marvin Schere in Support of Motion for Summary Judgment 

II certainly was not plaintiff's intention to agree that it could 

9a 

not represent ita product to be e nee and exciting formula for 

* 

moisturising dry akin and for making skin smoother and younger 
looking* Annexe d hereto as Exhibit "G" la a copy of a letter 
which my attorneys bed forwarded to the United States Postal 
Service with the aforementioned compromise agreement, setting 
forth the intention of the parties with respect to the allegations 
of Paragraph 3c. of the complaint. 

1 respectfully submit that plaintiff has not violated 
the comproad.se a greemen t heretofore entered in the administrat iv^ 
proceeding. Defendant United States Postal Service has raised 
entirely nee issues with respect to plaintiff's nee advertise¬ 
ment. If it Is defendants' intention to stop plaintiff from 
making ordinary cosmetic claims for its product, then fl* Relieve 
defendants should be required to initiate a new proceeding wherein 
p l aint i ff can have the opportunity to defend its produst and the 
cosmetic representations made therefor In an administrative 
hearing parlor to the Issuance of any order to che detention of 
Its mail. I therefore respectfully request that tMf Court 
great plaintiff's motion for suamary Judgment and enjoin the 
defendants herein from enforcing the mail stop order Issued 
by the Judicial Officer of the United States Postal Service on 
July 19, 1973. 


\ 

V'W 


i, L 




MARVIN SCHERE 


Sworn to before am this 

of Sept e mber, 1973. 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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EXHIBIT A - ADMINISTRATIVE COMPLAINT 

UNITED STATES POSTAL SERVICE 


WASHINGTON 


In the Matter of the Complc.iut Against ) 


) 

American Image Corporation ) 

276 Park Avenue South , ) 

) 

at ) 

) 

New York, NY 10010 ) 


HRHtcw 

D. C. 20260 GC 10-71-F 



P. S. Docket No, 1/81 


COMPLAINT 

'' The undersigned Complainant, having reason to believe that Respond¬ 
ent is engaged in conducting a scheme or device for obtaining money or 
property through the mails by means of false representations in violation 
of 39 U.S.C. §3005, complains and alleges as follows: 

(1) Public attention is attracted to said scheme by means of adver¬ 
tising matter distributed to the public and which is calculated an intended 
to induce readers thereof to remit money or property through the mails to 
Respondent. 

(2) Attached hereto and made a part hereof as Exhibit "A” is a copy 
of the advertising matter referred to in paragraph (1) above. 

(3) By mtana of the advertisement referred to above, Respondent 

impliedly and expressly represents to the public in substance :nd effect: 


a. The female user of '"Baby Face' Formula"will thereby experience 
a rejuvenation of her physical appearance, (e.g., ”1 Looked 20 years younger 








Exhibit A - Administrative Complaint 

•».In only 2 short months!11 Yes! This is my unbelievable story of how 
I a 50 year old woman.•■transformed herself into a radiant woman who 
looked years younger! I actually rejuvenated my facial glands ,and skin 
tissues so that I now look years younger than I really am." etc.) 

b. Use of "'Baby Face' Formula" will prevent and eliminate 
wrinkles, lines and other signs of skin aging. (e.g., "Yes, it was like 
a miracle took place--as years of telltale age lines seemed to disappear 
from my face in just 60 days." Sensational Beauty Preparation Helps End 
Lines, Wrinkles and Dry Flabby Skin Forever." "2. Age lines, Wrinkles, 
Flabby Dry skin MUST disappear." etc.) 

c. "'Baby Face* Formula" incorporates materially different and 
distinctive principles, techniques or ingredients frem all other beauty 
preparations, (e.g., "My formula works in a completely new and different 
way from beauty preparations of the past. If you, like many other women, 
have spent small fortunes on different beauty preparations without the 
success you expected.. .now at last here is your opportunity to try my ex¬ 
citing new formula." etc.) 

(4) The aforesaid representations are materially false as a matter 
of fact. 

WHEREFORE, Complainant requests that an Order conforming with 39 U.S.C. 
§3005(a) (1) and (2) be issued against Respondent and hereby designates 
H. Richard Hefner as Counsel for Complainant herein. 


Assistant General Counsel 
Consumer Protection Office 


Louis 



Ctfx 

Counsel 


/ /S&C 
Fix George 


Cr'Tlavis 


Attachment 




EXHIBIT 


- NEWSPAPER ADVERTISEMENT ANNEXED TO THE FOREGOING 
EXHIBIT 


IIDD.X3U 
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LrJ. 


YES! THIS IS MY UN3ELIEY.\:iE STC1Y Of M J.7 "I" A 
30 YEAR 010 WOMAN . . . TTA.VSF D.TMcO HERSELF INTO 
A RAOIVIT WOMAN WHO LOCKED YEATS Y'lUNQE.T! I 
ACTUALLY REJUVENATED MY FACIAL GLANDS AMO SXIN 

Tissues so that i rr.v locsc years yous-er than 

i really am. 

YC3, IT WAS LIU A MllACll TOCX PUCE - AS 
YEATS OF TELLTALE A OX LINES SEEMED TO OISA*»?E.\T 
FROM MY FACE IN JUST iO CAYS. EVEN MY HUG3AH0 
WATCHED THIS CHANGE WITH OISIcUSF. IT V/\S AL- 
MOST AS IF I HAD PLASTIC SUKS9Y, FACIAL LINES. 

"CROWS FEET" AND MY FLA38Y CHIN LINES AMD 
PUFFY CHEEKS SMOOTHED ALMOST DIF M* MY EYES. 

I 010 ALL THIS BY USING MY OWN SIMPLE FORMULA. 

My formula "DAHV FACE". certainly nan rep >n* 

•ible for making me appear vcar< younscr ami it rr ty 

do the tame for you. The * OATIY FACE'* Formula many other wom.n. have spent »m»ll fortunes on dlAer 
toe* to work immediately to replenish and revital'ee <r , ttauly p,eparu.ua, without the ecu you aifHcltd 
your skin by lubricating and moisturising. to return ' ’ 1 ru,co 

that fresh, youthful appearance. And. it's so simple to 


. 1 Ui -l i y.l .Li.Uiii 



^ 1 


1 “ j 

V«« / 

\ r . 


1 r~;\ , 

\'\ ' 

r V 

A: 



• ••! 1 ,« Ws'f# ,(.• | it* 

M«.« 1 as «K> ,M| *W, | A |V 

•nr mci- »•#••)« 

l*C( ’ (•"■I’* 


use that any woman can apply it herself in only a few 
mlnut:,. 

NOW YOU CAN LOOK HAW YOUNGER 
SENSATIONAL BEAUTY P.UPVHTm HELPS END LINES, 
WftlHALES AND OAF FL\33Y SXIN F0RS7E* 


nov ji last here I, your opportunity to try my ci 
citi.ig new formula. 

I GUARANTEE RESULTS IN 13 DAYS 
0.1 MONEY 3 AC A! 

Try the “BABY PACE" Toimula at my risk for IS 
tJjy, FREE If during the IS di> trial period you don't 
»c; a dramatic chart* and difference In your face ... If 
The entire transformation was so easy quick and nleas- >oa don t feel >ou look years youn;er . . . return the \ n- 
ant My formula works in a conptciely new a-d differmt i.vd rorti^n for a complete refund Send lor vour irder 
way from beauty prcparatio.’.s of me pad. If you. Inc »»«iw . . Supplies are limited. 

• '•I’tJH! MtiE’JJ. A. ^ ^ 

IBs Far* S,}vjf Ii,ta. • i« fert. M » i*Jt9 w 

En:?m I m r/ nJ;ri.V In FULL far yvjr wirliMul 
"3'il FACE" fir. rill. I unU *rst3n S fhit If I 
r.ot lan ri n*ir» s.i’iiflt a;;nr:c» nf*?r uflri 
yvar *’2L3Y FAC!" Fjr.ryli ...Ian intit!id to a 
rol.nj of tm cor;i«t» jurchis* p.:o. 

Erslcitflist QC?;'i nc'ut'i nMmyyCrtlor 
fj 1 vJtr of "3.W FA?-" cnlf ;C .1 
j Co j Ml Crdjf of *'* NTT F ICi" in 1/ S).Cd(Sm J2.C0I | 
f] Tripl» Or ir of "3’AY FA Jl" o ly |12.tQ(Sirt $3.C0)j 
Hdtia - -1 


Hznc is my g*j\ rircE 
TO MY CUSTOMERS 

1. You MUST look years 
your*cr after using the "flARY 
FACE" Formula. 

2. Age lines. Wrinkles. Flabby 
Dry skin MUST diiappear 

3. You MUST bs smithed with 
the results after using the 
“BABY FACE" Formula and 
see the rs«ulu you tsptct in 
your own mirror or MONEY 
HACK. 

4. The “BABY FACE" For¬ 
mula MUST give yuu the f.ut- 

• st results you have ever 
witnessed from any beauty 
preparation. 


pif.Mt »iu urn 
t u.ton/ i'ume 

•a I.UUT ,i 
'4;<<u • t. tii 

^ I ••w!0 kit W 
lno» rtwi 
yo'intcr 

_My me ph ipy 

(set t.vl p«ck • • I'ikkr 

_M* iM ii toe 

(hr end f uey. 

-I h»»e VficUi. 

• -4 • r» U* inn 
lui S.U Mil 

_ I *i«. (Tifi 1*m 
wousa wf «r»» i*.i 

•isti ms u se oUs 


. I 

_ I 

•--— — — SOUr...W£OOt.3MMinC.O.D. C 3 £aJ___J 


AUrtll. 
C'^r- 
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United States Po 3 tal Service 

COMPLAINANT'S 

i*n 

Exhibit_ 
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EXHIBIT B - ANSWER TO ADMINISTRATIVE COMPLAINT 
UNITED STATES POSTAL SERVICE 


13a 


WASHINGTON, D.C. 20260 

In the Matter of the Complaint Against ) 

) P.S. Docket No. 1/81 
AMERICAN IMAGE CORPORATION ) 

276 Park Avenue South ) 

) 

at ) 

) ANSWER 

New York, NY 10010 ) - 

Respondent, AMERICAN IMAGE CORPORATION, appearing 
in this proceeding by its attorneys Bass & Ullaan, for its 
answer to the complaint, respectfully alleges: 

1. Respondent denies that it is or has been 
obtaining remittances of monies through the malls by means 
of false representation. 

2. Respondent admits that It employs the use of 
the malls In the operation of Its business enterprise and 
tnat the exhibit attached to the complaint is a true copy 
of advertising material that was used by respondent in its 
business enterprise, but denies that such advertising was 
used as part of any scheme to obtain monies through the 
mall by false representations. 

3. Respondent denies each and every allegation In 







Exhibit B - Answer to Administrative Complaint 
Paragraph 3 of the complaint and alleges that the advertis¬ 
ing material attached to the complaint speaks for itself 
with respect to the representations actually made therein. 

4. Respondent denies each and every allegation 
in Paragraph 4 of the complaint. 


WHEREFORE, respondent requests that the complaint 
herein be dismissed. 


Dated: Mew York, Mew York 

May 8, 1972 Respectfully submitted, 

AMERICAN IMAGE CORPORATION 


By_ 

MARVIN SCHERE 
President 


BASS & ULLMAN 
Attorneys for Respondent 
Office & P.0. Address 
342 Madison Avenue 
New York, New York 10017 
(212) 697-3880 


14a 


2 
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EXHIBIT C - COMPROMISE AGREEMENT 

UNITED STATUS OK AMERICA 
BEFORE TIIK POST OFFICE DEPARTMENT 
Washington, D.C. 20260 / 


In the Matter of 


HRHrew 


American Image Corporation 
276 Park Avenue South 

at 

New York,NY 10010 


G.C. N<>. 1Q-71-F 

Re: Advertisement of "Baby Face 

Formula" 


COMPROMISE AGREEMENT 


I or ami in consideration of the General (.onnsel s offe r to suspend further administrative proceedings under the postal false 
representation and lottery statute, I ille 39, U.S, Code, §tKX>vus amended, concerning certain promotional activities and represen- 

laUons g rilled in a, Co m pl ai nt dated -issued hy the-Assistant General Counsel, ^bdckktX 

KXXDOCf mIiicIi is incorporated herein and made a part hereof by reference) the undersigned owner or principal officer of the above- 
captioned enterprisers), agrees and consents as follows: 

1. I he use of the aforementioned promotional activities and representations for obtaining money or properly thiough the mails 
has been and will he permanently discontinued and abandoned, and will not hereafter be resumed, directly or indirectly, under any 
name or names, or through any corporate or other device. 

2. All remittances, orders, or other mail ol any kind hereafter received by the undersigned which relate to the activities diseon- 
lilined hereby will be promptly returned to senders, and the undersigned will not furnish information to any person advising where, 

how, or from wlumi the m^er^aUwsemee in this proceeding may be procured^ except as provided On the 

* breach otThis agreement by the undersigned or any parly in privily with the undersigned will warrant the issuance of an 

order pursuant to §4003, supra, by the Postmaster General, Deputy Postmaster General, or the Judicial Officer for the Post Office 
Department, against the name or names appearing in the caption hereof, or any other name or names then in use, provided that the 
undersigned or Ins attorney of record is first served with a copy of the petition for such order. 

4. This agreement relates exclusively to the matter involved herein and the execution hereof shall not constitute a defense or 
release of the undersigned of any responsibility for violation of any other statute. This agreement is for settlement purposes only and 
does not constitute an admission by the undersigned of a violation of §4005, supra. 

5. No officer, employee, or agent of the Post Office Department has expressly or impliedly, directly or indirectly, accepted or 
approved any revised advertising nutter or activities presently employed or contemplated for future use by the undersigned. 


Dated this . 31st l»y of MflV 


., 19Z2. 


Witness: 


(Signature) 


, „ _ (Name) 

Robert Ullman 


venue 

Slnvl A<I(Im‘hh 


New York, New York 10017 


City, State and /IP Code 


Marvin S chere. President 

(Please jirinl or ly§ m- name and Idle) 

-2 76 Park A .enue S. _ 

Slrret Address 

New York, New York 10010 


§4° 05 5f d u^gf e coSe e $588l a 1 *Jon'Act,P.L. 91-375 as 


POD Kona 

v.m ie*,v 


2157 


** Consumer Protection Office 
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Exhibit C - Compromise Agreement 

RIDER TO COMPROMISE AC"lr 


16a 


a, , 


Tbo undersigned agrees that In tlio futuro ordc'ro 
for the product "Baby Fcco Formula" which aro in response to 
the advertisement discontinued by paragraph 1 of the attached 
Compromise Agreement will bo treated ao follows: 

A. All orders will bo promptly filled. 

B. A statement will be included with each order 
to tha effect that the product will not alter or reverse the 
natural aging process and will not remove or eradicate lines 
or vriafolS^tia^to aging. Tbo ctntemont will also clearly 
set forth thut purchasers who have misconstrued the adver¬ 
tisement hereby discontinued will receive a full refund of 
the purchase price plus postage upon roturn of tho product. 


\ 

s, » 

x 





EXHIBIT D-l - PETITION FOR REMEOIAL ORDER BASED UPON 

BREACH OF AGREEMENT 

UNITED STATES POSTAL SERVICE 

BH :IIRH: ew 

WASHINGTON, D. C. 20260 GC 3G-73-F 


In the Matter of the Complaint Against 

i 1 

American Image Corp. 

276 Park Avenue South 


JUN 19 


dt ) J?«*&,-JD£>cket 1/81 

) .. — 

New York, NY 10010 i ■ . .MU. —. 

■. Wj~ 

PE TITION FOR REMEDIAL ORDER 
BASE D UPON BREACH OF AC REEHBtT 
The Consumer Protection Office, Law Department, United 
States Postal Service (Complainant) has evidence Mint America! 
Image Corporation (Respondent) Is engaged in conducting an 
enterprise through the mails in violation of the terms of a 
Compromise Agreement filed with the Docket Clerk for the 
United States Postal Service. The evidence supporting this 
contention is as follows: 

(1) On April 26, 1972, a Complaint was filed alleging 
that American Image Corporation was engaged in aetivities 

violative of the Postal'False Representations Statute, 39 

• 

U.S.C, §3005. The Complaint related to alleged false repre¬ 
sentations used in the advertisement and sale of a product 
known as '"Baby Face* Formula." Paragraph (3) of the Omiplaint 
set forth three specific allegations of false representations 
contained in Respondent's advertisement and quoted illustrative 
language from the advertisement in support of each charge, A 
copy of Respondent's advertisementvas attached as Exhibit "A" 
to the Complaint. 







Exhibit D-1 - Petition for Remedial Order Based Upon 

Breach of Agreement 2 

The matter was terminated on June 2, 1972, by the filing 
of a Conpromise Agreement executed by the Respondent. Among 
other things the Agreement provided for the summary issuance 
of an order as authorized under 39 U.S.C. §3005, if the un¬ 
dersigned or his attorney of record is first served with a 
copy of the petition. Paragraph (1) of the Agreement provid¬ 
ed for the permanent discontinuation of the promotional 
activities and representations. 

(2) Attached hereto is a photostatic copy of Respond¬ 
ent s current advertisement. Complainant submits that the 
current advertisement essentially continues to make the 
representations which the Respondent agreed to discontinue. 
Again the product being offered for sale is "'Baby Face' 
Formula." 

Subparagraph (a) of the Complaint charged the Respondent 

with falsely representing that the product would accomplish 

a rejuvenation in the physical appearance of the user. This 

representation is essentially present in the current ad in 

♦ 

the form of such language as "I Looked Years Younger ... in 
only 2 Short Months!:.'" "You MlJST look years younger..." 

"... a 50 year old woman ... transformed herself into a raliant 
woman who looked years younger!" "... I now look years yxir^er 
than I really am." The foregoing quotations are only illus¬ 
trative and by no means exhaust the instances of language 
which would support this contention The reference® to loddng 
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younger and a youthful appearance, or the like, are numer¬ 
ous and sprinkled throughout Respondent's advertisement. 

Subparagraph (b) of the Complaint charged Respondent 
with falsely representing that use of the product would 
prevent and eliminate wrinkles, lines and other signs of 
skin aging. In addition to the "Before" and "After" pict¬ 
ures, the present advertisement continues this representation 
by means of such language as "... as year.*, of telltale age 
lines seemed to fade from view in just 60 days." "Even my 
husband, watched this change with disbelief." "Facial, lines, 
'crows feet' and my flabby chin lines and puffy cheeks 
smoothed almost before my eyes." 

Subparagraph (c) of the Complaint charged Respondent 
with false]” representing that the product incorporates 
materially different and distinctive principles, techniques 
or ingredients from all other beauty preparations. The 
language cited as support for this charge remains present in 
Respondent's current advert! semfent. The supposed unique- 
qualities or properties cf the "'Beby race' Formula" must be 
judged in the context of the results promised with respect 

9 

to restoration of a youthful appearance and removal of wriikles. 
The fact that Respondent continues to employ this represen¬ 
tation is inescapable. 

CONCLJSION 

Respondent's current advertisement continues to employ 
the representations vhich it was agreed would be discontinued 
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as a basis for disposing of the pending charges. This ad¬ 
vertisement constitutes a violation of the Compromise 
Agreement. 

WHEREFORE, Complainant respectfully moves that (1) a 
copy of this petition be served upon both Respondent and 
Respondent's attorney of record, Robert Ullman, Esq., Bass 
and Ul 1 man, 342 Madison Avenue, Nev; York, NY 1001.7, and 
(2) an order issue against Respondent consistent with the 
provisions of 39 U.S.C. §3005. 

Respectfully submifcted, 

Louis A. Co>. 

General Counsel 


Ceorge C. Davis 
Assistant General Counsel 
Consumer Protection Office- 


Attachments 


1 
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EXHIBIT - NEWSPAPER ADVERTISEMENT ANNEXED TO EXHIBIT D-l 


YS\ JftA 


ked Years Youn^si- 

...ia Only 2 


g<r~p. disci:; mamta: 

• V — Yes! 7?»ii is my unOttiievalil* story of how "l M a fit) vf>ir n 


H«r« I om off of using th« 

"0ARY MC£" Formula. 

C if*- >\ VV - -1 

-A \y\ 

-T-- K •< 

H*r« I am O«toro w»i «9 »HO 

“BABY PACE*’ Formula. 

t R* f I3 ~My" CU»RANT It* 
10 MY CUSTOMERS 

1. You MUST look 
years younger aitc.* 
using the "BABY 
FACE” formula. 

2. You must have a 
smoother and softer, 
younger looking com- 
pleaion. 

2. You MUST be satis¬ 
fied with the results 
after using the 
" II A 11 Y FACE" 
FORMULA and see 
the results you ex- 
peel In your own mir¬ 
ror or MONEY 
HACK. 

4.1 lie "IIAIIY FACE" 
Formula MUST give 
you ‘lu fastest re¬ 
sults you have ever 
witnessed from any 
auty prepa. on. 


Tes! This is my unimlieralilf stem of how "I" a 10 year old woman . . . trans¬ 
formed hertsif into a radiant woman who looked years younger! I actually 
softened and smoothed out my skin tissues so that f now look years younger 
than I really am. Tes, it was ilka a miracle took place — ts years of telltale 
age lines seemed to lads from slew In just 60 days. 

Eton my husband watched title change with disbelief. Facial lines, "crows 
led” and my llabUy dun lines and puffy cheeks smoothed almost before my 
eyes. I did all this by using my own simple lormula. 

My formula "BAIIY FACE", certainly was responsible (or mikimi me 
appear years younger and it may do llie same fur you. The "IIAIIY FACT." 
Formula goes lo work immediately lo replenish and revitalize your skin 
by lubnculing and moislurmng, to restore that fresh, youlhiul appear¬ 
ance. And it's so simple to use that cny woman can apply II herself In 
only e few minutes. 

NOW YOU CAN LOO* YEARS YOUNGER 

The entire transformation w.ts so easy, quick and pleasant. Mv formula 
imparts a new youth-look, beauty and freshness lo aging. dry, wrinkled 
skin — caused by lack of moisture. It works in a completely new and 
different way from h-auly preparations of (he past. If you. like many 
oilier women, have spent small fortunes on dilfeunt beauty preparations 
without the success you expected . . . now at lust hero is your opportunity 
to try my caching new formula. It Is a "Fountain of Youih" lor thirsty 
dry skin' 

LOOK YOUR YOUTHFUL BEST! 

BABY FACE has produced sta-llme results in beautifying, gi.d enchant¬ 
ing the skin's appearance, ft replenishes lost moisture and helps lo obtain 
a su't, ladiant, almost sparkling lustrous complexion, with youthful and 
exciting tone. 

I GUARANTEE RESULTS IN IS OATS OR MONEY BACKI 
Try the ‘ BABY FACE" Formula al my risk for 13 davs FREE You must 
capture that radiant young-agoln look. If during Hi 15 days trial period 
you don't sco a Iruly dramatic change and difference in your face if 

you don I feel you look years youneer . . . return the unused portion for 
a complete refund. Send for your order now. 

SHIPPED IN PLAIN WRAPPER — __ 

AMERICAN IMAGE COUP., 27G Park Avenux South, Dept m srs p N.Y., M.Y. 10010 
Enclosed is my payment In TUIL fnr your wonilerlut "HAUV FACE" Formula. 

□ 1 Order of "BABY FACE" only $4 AS O Cash Cl Chtck Q Money Order j 

CJ Oneida Order of "0AUY I'ACE" nnly SR 00 (Save $2.00) * 

□ Triple Order of "0AUY FACE" only $12.00 (Save $3 00) j 


SORRY ... WE OO MOT SHIP C.O.D. ORDERS 


'P-I 

tS—-I 
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UNITED STATES POSTAL SERVICE 
WASHINGTON, D. C. 20260 


In the Matter of the Complaint Against ) 


American Image Corp. 

276 Park Avenue South 

at 

Hew York, New York 10010 


> 

) 

) P.S. Docket No. 1/61 

) 

) 

) 

) 


ANSWER TO PET ITION 

Respondent by its attorneys, Baer, f Oilman, respect¬ 
fully submits the following, response in opposition to com¬ 
plainant's petition for a Remedial Order based on an allega¬ 
tion that a current advertisement b/ respondent constitutes 
a breach of a u omlse Agreement dated May 31, 1972. 

Respondent denies that it has breached the Compro¬ 
mise Agreement dated May 31, 1972. 

Before considering the matter oi the allege'! breach 
of the Compromise Agreement, respondent wishes to raise as a 
threshold question a consideration of the actual nature of the 
Issues being raised by complainant’s petition. Complainant 
is now attacking not merely the represents'ions in respondent's 
current advertisement. Rather, complainant has, in effect, 
launched an attack against the entire cosmetic industrv by 
alleging that representations pertaining to looking years 
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younger, ^younger looking nod smoother looking akin are false. 
Representations of improved appearance by the use of cosamtlc 
products huve been made since tine immemorial. Respondent 
respectfully submits that if complainant desires to attack 
industry statements of this kind, then It should do so ir. a 
proceeding which takes on such issues directly. In tasking 
statements relating to younger looking appearance and smoother 
looking skin, respondent says no mare for its cosmetic skin 
cream than Is said by all other manufacturers of like pro¬ 
duct*. Respondent respectfully Sokmits that It should not oe 
singled out from the entire Industry for the type cf collateral 
attack being made by the instant patition. In effect complain¬ 
ant would seek to prohibit respondent from saying for its 
ssnlient skin cream what all of respondent 9 competitors are 
permitted to say for their skin molsturisar* and emollants. 
Respondent respectfully submits that an alleged breach of a 
Compromise Agreement is not the appropriate vehicle for this 
agency to seek a change in the traditional claims for cosmetic 
creams of younger appearance and younger looking, smoother 
looking skin. If such an issue is to be raised it should be 
done in a proper proceeding with the Industry as a party and 
with the opportunity for a hearing and determination of whether 
one can have a younger looking appearance and younger smoother 
looking skin tilth the application of an emollent, lubricating 

- 2 - 
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and moisturising skin cream.. 

Considering respondent's current advertisement and 
the specific allegations of a breach of the Compromise Agree¬ 
ment herein, complainant, at page 2 of the petition states 
that "Again the product being offered for sale is 'Baby Fac ' • 

formula." At the very outset it should be noted that the Com¬ 
promise Agreement herein contemplated that respondent would be 
able to continue the sale of its "Baby Face" product. Thus, 
the Rider to the Compromise Agreement specifically provides 
that in filling orders received in response to the advertisement-, 
respondent will include a statement that its product Is not in¬ 
tended to reverse the natural aging process or eradicate wrinkles 
due to aging and that anyone who so construed the advertisement 
then being ueed by respondent would receive a full refund. 

Clearly there was no intention that respondent would terminate 

the sale of its "Baby Face" product. Rather, it was the obvious 
contemplation of the parties that future sales of the product 
would not be accompanied by or tied inco the representations 

spelled out In the Rider. 

Respondent respectfully submits that the advertisement 
amended to the inetant petition does nut continue to make the 
representations which respondent agreed to discontinue by the 
terns of the Compromise Agreement. The fact is that respondent 
has specifically allocated the language which complainant indi¬ 
cated in its complaint constituted objectionable representations: 

- 3 - 




Exhibit 0-2 - Answer to Petition 

1. Respondent has eliminated the headline reference 
to "20 years younger". Without admitting the allegations of 
the complaint, respondent removed the "20 Year" reference to 
avoid any Issue with respect to an alleged representation of 
rejuvenation. Respondent respectfully submits, however, that 
it is a far different thing to say that the use of a cosmetic 
skin cream will give the user younger looking skin. A repre¬ 
sentation of "look years younger" for an emolient cream - a 
moisturising and lubricating agent - certainly does not carry 
with it a connotation of "rejuvenation" particularly in the 
perspective of all cosmetic skin cream advert isements wherein 
such ordinary claims are made. 

2. Respondent specifically eliminated the reference 
to "rejuvenated my fecial glands and skin." 

3. Res p ondent eliminated the reference to pleatic 
surgery and the statement that lines "seamed to disappear from 
my face." Respondent submits that iLs references to smoother 
skin and that "lines seamed to fade from view" are not equiva¬ 
lent representations at all. See Postal Service Decision in 
Naturalon Ltd., P.s. Docket No. 1/172 at page 4. 

A. Respondent eliminated the statement that its 
preparation "helps and lines, wrinkles and dry flabby skin 
forever." 

5. Respondent eliminated the statement in Its 
guarantee that "age lines, wrinkles, flabby dry skin MUST 
disappear." 


Clearly than, respondent has eliminated all rapre- 
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mUtlocu which relate to rejuvenation, l.o. that its 
prods* r. will ro v er— tbo natural agln& process, and the 
r—o—l or eradication of linos onJ wrinkles dus to a&iiv;. 

The —phnsls ox respondent V> ourront advertising is on the 
lvfcr ice ting ana Moisturising effects of its product and the 
resultant effect of giving the user —other tooktag and 
younger looking akin. 

the representations to which ooaplalnent not? wakes 
xefersnea In it:s petition arc nor the. representation* to 

tdtleh It referred In the original c—plaint. It la no 
— e g Lor castplai— to any that the repreaen tat tons — t 
forth la Its coaplaiat are not all inclusive surely because 
they are peer e d a ct by an "e.g. ” Surely conpleinant —aid not 
suggest that its 'e.g.are Merely a device foe inducing 
a Oo np eo n l s e Agr—r after which It will seek to vbxKM 
•other re pr een o tations in an atterpt to stop respondent's —11 
in later years without the ne c es s ity of a beer leg. It is 
also no answer for — plain—t to say chat a respondent oust 
uses *t its peril Whether it is in c—plienee with a Conpro- 
ndae Agr——ut be e— a, contrary to the procedures of other 
agencies such ee the FTC. c—plainsat will not review, on 
an advisory basis > Che natter of conpllance. A Coupe—lee 
Agra—t should not bees— a —ttsr of gas—hip - a 
vehicle for a g—a lag ga— wherein if a r— pend—t gusossn 


-5 • 
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wrong as to whether carta in previously unspecified roprr- 
•natation* are denned within those specifically abjoctt*' tv 
he gets caught Ixt rt*<a» Iwnter’n trap. 

The representations of which camplalzvmt now eoe- 
plains are completely different fraa those uc tdtich it orlgl 
nally complained in its complaint. we are now confrontc« 
with two entirely different categories ot representation?, 
the advertisement annexed to the ccaoplalnt dealt with matter.: 
of rejuvenation, revet sing the aging process, and cao«iu ; ; 
lines and wrinkles due to aging to be eradicated or disappear-. 
The advertlsensnt snsmnml to the petition talks of noietur- 
lalng dry skin and aide lug skin look younger and smoother, 
giving a younger looking appearance. Any question as to whstl or 
the parties intandod to prohibit both types of representation, 
is clearly resolved by flare*r«pb B of the *>id«r to tha Compro¬ 
mise Agreement which states: 

’A a ta t e n a n t will be included with each 
order to the effect that the product will 
not alter or reverse the natural aging 
procnee and will not remove or eradicate 
lines or wrinkles duo to aging. The 
atatasnmt will alee clearly oat forth 
that pu rchas ers who have misconstrued 
the advertisement hereby dlacontlnuod 
will receive e full refund of tbs pur¬ 
chase price plus postage open return of 
the product." 

The Cnmprenf ea Agresamnt herein was entered into 
after negotiation and discussion between the parties as to 


-. 6 - 
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what type of reprtMBtatkne vtn objeetiawrible and to be 
changed. The rider nates it parcectly clear tliat the repew* 
sea tat Iona which the parties contemplated would no loader be 
asdc are thos*? cl the firau category., f.«. represents riant to 
the effect that "the product will not alter or reverse the 
natural agivjg process and will not remove or erdieatr lines 
or wrinkles due to aging." Iteepoodent would never have oataren! 
Into a Conpnm1.se Agreement if It had been complainant ’e In¬ 
tention that respondent could not nake ordinary cosmetic claims 
for Its skin craan prsnotiag yo ung er, smoother looking skin. 

It was clearly net the Intent of the parties to dany or deprive 
respondent of its right to an evidentiary hearing with respect 
to suoh represents Clans. As to these represtn tattoos, r««pon* 
dent did not naive the necnal mfui rn wn t that canplaioaa* 
be put to its proof In the usual course of an Adnlnlstrct ivt 
Hearing and proceeding. Aa to these representations, this S.n 
not a case ebore respondent waived a hearing and consented to 
any sunnary dispositln .•£ the Issues, see Hark Eden v. hoc 
433 F2d 1077 (9th Cir. 1970) at page 1087. 

For Che foregoing reaeons respondent respectfully 
submits that there has been no violation of the Oonprenise 
Agreement, and that Complainant's petition A bs denied cm' dis¬ 
missed. if tho Judicial officer determines that oral aryu- 

-7- 
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ia«nt Is iv'cc»^arv or ai>proprl/it<: hcceL*. reopc*Kkmt v’quxs« « 
the- >ppartanlty to prison t «vicb oral arr&uwent:. 

ospoctfullv otthttt-ttrit, 

&,r>, ITLIMfvN 

^htrovsys for P^Mi^ondeiOu 



. 8 . 
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EXHIBIT E - ORDER OH BREACH OF COMPROMISE AGREEMENT 



******* 

JUDICIAL OFFICER 

Washington, DC 20260 


In the Matter of the Complaint 
against 

AMERICAN IMAGE CORP. 

276 Park Avenue South 

at 

New York, New York 10010 


) July 19, 1973 
) 

) 

) 

) 

) P.S. Docket No. 1/81 
) 

) 

) 


ORDER ON BREACH OF COMPROMISE AGREEMENT 


On April 26, 1972, the General Counsel filed a complaint 
in the above-captioned matter charging Respondent with obtain¬ 
ing money or property through the mails by means of the following 
false representations: 

a. The female user of "'Baby Face' Formula" will thereby 
experience a rejuvenation of her physical appearance, (e.g., 

"I Looked 20 years younger ... In only 2 short months!1! Yes! 
This is my unbelievable story of how 'I' a 50 year old woman... 
transformed herself into a radiant woman who looked years younger! 
I actually rejuvenated my facial glands and skin tissues so that 

I now look years younger than I really am." etc.) 

b. Use of "'Baby Face' Formula" will prevent and eliminate 
wrinkles, lines and other signs of skin ag . g. (e.g., "Yes, 

it was like a miracle took place--as years of telltale age lines 
seemed to disappear from ray face in just 60 days." Sensational 
Beauty Preparation Helps End Lines, Wrinkles and Dry Flabby Skin 
Forever." "2. Age lines. Wrinkles, Flabby Dry skin MUST dis¬ 
appear." etc.) 
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c. "laby Face' Formula" incorporates materially different 
and distinctive principles, techniques or ingredients from all 
other beauty preparations. (e.g., "My formula works in a com¬ 
pletely new and different way from beauty preparations of the 
past. If you, like many other women, have spent small fortunes 
on different beauty preparations without the success you expected 
...now at last here is your opportunity to try my exciting new 
formula." etc.) 

Following the filing of an answer, Respondent executed 
a Compromise Agreement whereupon on motion of Complainant, further 
proceedings were indefinitely suspended. As is ordinarily 
provided the Compromise Agreement contains the undertaking of 
Respondent to discontinue the promotional activities described 
in the complaint and authorized the issuance of a remedial order 

under 39 U.S.C. 3005 upon a breach of the agreement after notice 
to Respondent. 

On June 19, 1973, Complainant filed a Petition for Remedial 
Order Based Upon Breach of Agreement in which it was alleged 
that Respondent is continuing the promotional activities and 
representations described in the original complaint. A copy of 
the current advertising used by Respondent is attached to the 
petition. Following the filing of the petition. Respondent's 
Counsel upon his oral request was informally granted an opportunity 
to reply to the petition not later than June 29, 1973. The 
Respondent's reply was not received by the Docket Clerk until 
July 2, 1973, although it was mailed with a transmittal letter 
dated June 28, 1973, from New York City. Counsel should have 
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been aware zhat the Judicial Officer had intended that any 
response would reach him by June 29, 1973, since the latter 
was not scheduled to be in his office during the period July 2 
through July 5, 1973. A more careful adherence by Counsel to 
the terms and spirit of oral time authorizations can facilitate 
granting of requests that may be hereafter informally made. 
Nevertheless the answer to the petition has been fully considered. 

The language cited in Charge c set out above is used 
verbatim in the advertisement attached to the petition. Respond¬ 
ent, of course, concedes that the advertisement is one used by 
him. Since the use of the language quoted was not discontinued 
as the Compromise Agreement required a remedial order is justi¬ 
fied by that fact alone. The Compromise Agreement has been so 
clearly violated in this respect that no useful purpose would be 
served by ordering a hearing in this matter. 

Although some modification of the language of the adver¬ 
tisement has occurred with respect to the matters charged in 
a and b, the thrust of the advertisement with respect to these 
matters continues. I must conclude, therefore, that Respondent 
has violated the agreement with respect to Charges a and b. 

A copy of the advertisement attached to the complaint of 
April 26, 1972, is attached as Appendix A and a copy of the 
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advertise~e-z attached to the petition of June 19, 1973, is 
attached as Appendix B. 

Inview of the foregoing the motion for a hearing is 
denied and a remedial order under 39 U.S.C. 3005 is being 
issued herewith. 




Adam G. Wenchel 
Judicial Officer 
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I Looked 20 Years Younger 
...in Only 2 Short Months!!! 

yes; mis is my unoelievaole stout of how “i” si « - 

ao YISS out WOMAN . . . TRANSFORMED HERSELF INTolf 
S RADIANT WOMSN WHO LOORIO YURS YOUNCFR! ll . 

ACTUALLY REJUVENATES MY FACIAL SUNOS ANO SHINS , ' ■ 

TISSUES SO THAT I NOW LOOK YEARS YOUNSER THAN 
I REALLY AM. 

Y(S, IT WAS LIU A MIRACLE TOON PUCE - Asltn 
YEARS OF TELLTALE AH LINES SEEMED TO OISAPPEARtu t 
FROM MY FACE IN JUST Ik DAYS. EVEN MY HUSBAND 
WATCHES THIS CHAINS WITH OISSELIEF. IT WAS AL¬ 
MOST M IF I HAO FIASTIC SWINERY, FACIAL LINES. 

"CROWS FEET" ANO MY FUOOY CHIN LINES ANO 
PUFFY CHEERS SMOOTHED ALMOST OEFORE MY EYES. 

I 010 All THIS OY USINO MV OWN SIMPLE FORMUU. 

My formole "EASY FACE", certainly waa reipoo 
sib.« for making me appear yean younger and it may 

do 0M tame for you Thu “DABY FACE" Formula nwr otn.r >nM , „ 

too 10 .0(1 immediately to rrplenlah and rt.italiaa m baauty prepay attorn Z' 

your akta by lubrtcatint and moiwurUlna. to rewore 

that fraah. youthful appoarancu. And, it'i ao limpla to . “ ,M “ of * m 

ua* that any "Oman cu apply It heme If In only a few * 

mlnurna. I SUARANTIE RESOLTk IN IS OATS 

NSW YOO CAN USE YEARS TOIttWU °* HONEY SACHI 

SENSATIONAL RIANT POf PARAT>OH HELPS END LINES. Jn , Fm "!,''!”*”", Pmunda at m, rtak tor IS 
WRINRL2 S *aO soy FUSSY SRIN FOREVER ° T , EE " durlnt the II day trial period you dank 

- _ * * dfamutlc change and di ff ere nc e in yao face... If 

The enure .runeroratation waa ao eaey quick out pleae- you don', leal you look yean younper «unt the an? 
wit My formal, warka in a completely new end different ,.ue port, on for a complete nfued Salto far .our order 
way from beauty umpwwam a of the Pul If you. like no. Supphea are homed 

I ~ —HHWHW— H——a-l 

runt nunnt I 

AMERICARI Meet CARP, 
ita ran a nee. leeta. nee tan. n.v. leaie 

11 Full tor year weed.rfto 
■•‘•Y FACE "Fwmnln. I ender eta ed SNHIN 
net leee an anion aassMs appiaranee attar eebM 
Year "RASY FACE" fermeTaTTTam eatiHodtea 
refund e« the eempleta pnrahaaa pride. 

EnaKaad lai QCaeO n Chats QMaaat Order 
□ , order at "lAOY FACI" a eft »rio* 

« T (( ,. uar ^ Igji an nee i 

af "OAST FACE" a Op SlXJOfflemSxZlI 



HERE IS MY SNASAHTEE 
TO MY CUSTSOMNS 

I. You MUST look reare 
younper after uaiaa toe "EASY 
•ACE” Formula. 


X. Ape tinea. WrtnkJaa. Flabby 
Dry akin MUST rr i 
J. You MUST be aaalaAad alto 

‘ '!** “ ‘u a «0a 


the reealu after nains 
■EASY FACE" “ 


FOOT Oten mirror or MONEY 
SACK. 

4. The "EAEY FACT 
MUST five you dm 



APPENDIX A 
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jji8?ked Years Younger 
^ ...Hi 0 njy 2 
Short Months!!! 

n»!i is my unbelievable story of how «•!»• , 
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I H#r« | am attar uitny fh# 

1 •••Air FACt” Formula. 



H»r« I am b+tare vnog ir>« 

_ ^'iAIT PACf*^ Formu lg. 

^*** I* mV CUtBANTEI 1 

TO MY CUSTOMERS ) 

1. You MUST look * 
y«*r» >oun.er after 

FAc!»fo™„*. ABY 

2. You mutt have a 
smoother and softer, 
ynunger looking com. 
(Heal on. 

3. You MUST be satie- 
fled with the rceulti 
after using the 

•baby face* 

FORMULA ?ndL 
the reeulte you ex¬ 
pect in your own mlr- 

BACk' MONEY 
«• The "BABY FACE" 
Formula MUST give 
you the faeteat re- 
•ulta you have ever 
r«neaaed from any 
beauty preparation 


JoVmeYjM iii tV'g’ radianY'wo min°whe' lot ate M,r old wom " • • • «""«• 
joffened and smoothed cut my tklattaim «n'!i V‘ n », oun * #f! ' ‘dually 
than l really am. Yes, It way Ilka a mini!! ?“ ! h *f 1 n,w loth yean yrunger 
**• “dmed t. fade' trim yiS,*.,"’® d% ’ ~ “ « «®l 

Z f *'*' '<«•. "cmw. 

•n». I did all this by using my own* imp^formula. ,m * #u,,d •"»•»« baler, m, 

l«U youn t CT V »nd A n miV C dofhI'l[,m“f 0 7 ,pOn ’; b J' ,or m »kin, mt 

Formula toes to work ine 4arne for you. The “BABY FArF" 

™ lut ^ ic • t, . B, * nd ">oi*turi*?nl'*to rmlore'lhi’r Y - h rev ‘ uli “ your skin 
ante And Ifa so simple to u« ,r " h ' youthful appear- 

only a few minutes. y women can apply it herself in 

^ssb^SSEP 1 - 

r „^uTTc" U cc“, e y^ n e,pTc‘od f0r ' Un now 0 SM''''F nS '' VeMrpTiOM 

baby face h.._ r0U » T 0 UTHyut di*r 

Inf the skin’s appearance* It rertrai, , hIf*J!L U b * ,u,ify ' n *. •"<! enchant- 

issu r sar- * ,mM ' ,p * rk,in » 

Try «h. "BAfiY^AC^VoTu!* " MY * « MM 

capture that radiant^uSlJSn^ took 1 Y»*d Ii u dty ‘ FREE You muat I 

you d d o°s.'i a* 5.SS -\i 



rtitilZ \ aay * ,nal 

/w " i ibvi you look yean -_---_«wrtrence in your face iri 

a complete refund Send /" r «J3|now. "" ' h * unu " < ’ P° nio " fori 

0IW w -* in Wraw__ 

Enclosed Is my pay” ni^nVuT? ^*Tur**wo'!ldirtj!'"1!t’,Y ?: r r t30010 | 
□ 1 Order of "BAIT fact" only MM n c i n r! V FAC * Formul * 

o ssar:® on,> »«• *£?»*.&> °°h 

U 'rifle Order of BABY FACE" only $12 00 (Seva S3 00) , 

no I 



- ( |p _ 

-■? NOT 8 MIPC.O.D. OHD 1 IIS. 


appendix b 



i 



£*tes post^ 


EXHIBIT 


ORDER NO. 73-86 
TO THE POSTMASTER AT 


3 Oijruii m 

******* 

JUDICIAL OFFICER 

Washington, DC 20260 


REMEDIAL MAIL STOP ORDER ANNEXED TO 
FOREGOING EXHIBIT E 

DATE: July 19, 1973 

NEW YORK, NEW YORK 10001 


X 


Satisfactory evidence has been presented to the Postal Service in the case identified below by docket number that 

AMERICAN IMAGE CORP. 

276 Park Avenue South 
New York, New York 10010 

and their a«enta and representative, (hereinafter the “Respondent”) are engaged in conducting a scheme or device for obtaining 

money or property through the mails by means of false repreaentatiors in violation of 39 U.S. Code 3005 (formerly 39 U.S.C. 4005) 
witfi respect to ' ' 

the sale of a product or formula called "Baby Face". 


Now, therefore, pursuant to authority vested in the United States Postal Service, and by it delegated to me. I hereby forbid your 
payment of any Postal Money Order drawn to the order of the Respondent unless you are satisfied that such order does not relate to 
** k "“ Ve ^“enb«l«‘i*‘toea. Further, you are directed to inform the remitter of any Postal Money Order, the payment of which is 
forbidden by this Order, that the amount thereof will be refunded upon presentation to you of the original order or a duplicate 
thereof issued by the Postal Service. 

^°“ »«: further directed to hold for not leas than 46 hours (exclusive of days during which your office is not open to the public) al 
mail addressed to the Respondent, whether registered or not, except for any mail, which you determine, by reference to the face oi 
its wrapper, is unrelated to the above described activities. During the 48 hour retention period Respondent shall be permitted to 
examine the retained mail in your presence or the presence of a postal employee designated by you and to receive any mail which 
(1) is not connected with the above described activities, or (2) is mail requesting a refund or representing a return of merchandise 
connected with such activities. 

Following such examination by Respondent or the passage of 48 hours, you are directed to write plainly or stamp the words “Return 

To Sender. Order Issued Against Addressee For Violation of False Representation Law ” upon the outside of all mail which the- 

Respondent wsa not permitted to receive and to return such mail to the post offices from which it was mailed for return to the 
senders. If the outside of the mail fails to contain information necessary to permit return to the sender, the mail riiall be disposed of 
under the postal regulations applicable to undeliverable matter. 


” Docket No. 1 /81 — ; r. r IQ-7 1 -F 
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EXHIBIT F - NEWSPAPER ADVERTISEMENT (OLD 6- NEW) 

1 Looked 20 Years Younger 
...in Only 2 Short Months!!! 

res* this IS MV UNAEUIVAILI STORY OP HOW "I" A i "I" 1 — 

SO YEAR 010 WOMAN . . TRANSFORMED HERSELF INTO*/ ^ _ 

A RADIANT WOMAN WHO LOOKEO TEARS VMJNOER! I> f \ 

ACrUAUV REJUVENATED MV FACIAL SUNOS AND SKIN / RA / ^ L 

TISSUES SO TI AT I NOW IOOK TEARS VOUNOIR THAN ^ 

YES. IT WAS LIKE A MIRACLE TOOK PUCE - AS - 
YEARS OF TELLTALE ARE LINES SEEMED TO DISAPPEAR • - A 

FROM MV FACE IN IUST lb DATS EVEN MY NUSOANO /; 1 ^ V 

WATCMEO THIS CMANtC WITH DISDILIEF. IT WAS AL- V Ji " V > f 

MOST AS IF I HAO RUSTIC SORCERY. FACIAL LINES. A J W 

"CROWS FEET” AND MY FU.SDY CHIN LINES AND -A. 

PUfrr CHEEKS SMOOTHEO ALMOST BEFORE MY EVES ^ 

I 010 ALL THIS BY USIHC MV OWN SIMPLE FORMULA. 

I m +m Nm I m (tai Y*|f 

My formula BABY FACfc . certainly was respon- i-i- “tc* *i— n »*ci* 

siHic for making me appear years you^ter and it may- * 

do I’m .in'* far you The BABY FACE" Formula many outer .omen ham trirt amall (ORuraa oo Ciller- 
coci IO work immadiat.lv to r»ol.n.th and ramtalitt ,n, htauty pr.oarat.ona without tha succem you eipected . 

jour akin hy IjBncatin. and moitturiaina. to raatoro .1 im h<„ „ ,our ooportumty to try my aa- ADV 

th.it fresh, youthful appearance. And. it’s so simple to uttn9 n^w formula 

mTnutjss. anr *“ ‘° B " " “ "’ ,r * I SM««m illlHTl I* IIIITI 

NO* .011 Ci. io« mu toiium* , m ..baoy"5sFr! 21 .. m, ,« tj 

SENSATIONAL ACAUTY PREPARATION HELPS END LINES. d .„ FREE. If duni* the IS Say trial period you don I 
WRINRLES AND DRT FtJROV SHIN FOREVER »•« a dr.tm.iiic chance and different a in you r face ... 1/ 

The entire ir jnsformatMM wae so easy quick and pleao- you don't feel you look years youncar return the un- 
•ni My formula works m a completely new and different used portion for a complete refund. Send for vour order I 
way from beauty preparations of the past If you. Ilka now Supplies are limited. 


HIRE IS MV SDAAANTII _ ma m me 

TO MV CUSTOMERS tmSM?HMMan« 

1 You MUST look years ajm im w 
younger alter using the "BABY fNMk teaman 

FACE" Formula. 

2 Age lines. Wrinkles. Flabby _lanMNiu 

Dry skin MUST disappear imk rm m 

2. Y«u MUST be satiaAed with 1 
me results after using the .— Nidon ar^ 
BABY FACE" Formula and *•*"*-**•*— 

see the results you aspect in _My»*«nnma 

your own mirror or MONEY dryaad' see. 

BACK. __ I be . vnaSSw 

4 Tim "BABY FACE" For- SensMesaean 
mule MUST |lee you tha faaa- ■"*> 

witacaaed from any bounty iSJJlTanSn'eSn 


aMIIBUIINABC CARP.. toft. N 4 IM 
III Pw% am** Aaetb. nan Vacb. *.v tgcig 
Enclcsed Is my MT s m nt Ir FUU Hr your we n d a rt o l 
"BABY FACS" Fcrmois. I gadgrttsnd (hot if I Be 
not less my aging ana Inc appearance after a sing 
yam "DART FACE* Parmgfa .. . I am entitled te a 
refund ef the complete pure R eee price. 


__Dp. _ I 

>MJ. MPk ___J 


Hooked Years Younger 
...in Only 2 
Short Months!!! 


Her# I om after wtiftf the 
•ARY FACE Farmwla 


,#f,M "T f 

dr eyes. I did ell H 

L (XOA , / My formula " 

V appear years y< 

Formula j;oes 
a KSr lubricatinp 

1 % ■r«» nnce. And it's 

** X only a few m*n 


Her* I in Peter# uu*e »*• 
RAAV FACE"' Fef*»« te. 

" HIRE IS MY CUARANTIE 
TO MY CUSTOMERS 

I You MUST look 
years younger a/tar 
using the ''BABY 
FACE" formula. 

2. You must hart a j 
smoother and softer. < 
younger looking com¬ 
plexion. 

J You MUST be snue- 
fied with the results 
after using the 
"BABY FACE" 
FORMULA and see 
tha results you as¬ 
pect In your own mir- 
ror or MONEY 
BACK. 

4 Tha "BABY FACE" 
Formula MUST give 
you tha fastest re¬ 
sults you here t*sr 
witn es sed from any 
beauty preparation. 


»•>! TJIi li im miiiinati. it.nr tljitm "I" i SO y«ir «M w.m.n . .. tram, 
formto h.n.M lata a raOlant wamaw wh* imkao nan tavntar! I actualli 
>a«ta«a< an« iimatBaO awt an tain tinaat «• that ( mw la.k .tan namar 
t»a« l raallk am. Yat, It ana Ilka a mlraala lo.k piaca — at nan at Limit 
if • U”at saamti ta fa*, frtm <lra la jiiat It tart- 

<»T watrta* nit ckaiiia arid dltkaiitf. rttlal lima, "cram 

latt a«* m» flakkf ckla lima a.* puffy ckaatj tmaatka* almatf kafara my 
•yat. I *i* all fklt ky mint my twn ilmyla far- la. 

My formula "BABY FACE", certainly waa rnponuMa for .nakina ma 
appaaf yctrt younyar and II may do tha tama for you Tha "BABY FACE" 
Formula KOCt 10 work immediately lo replenish and revitalize your akin 
by lubricating and m littunn. j. 10 restore that freah. youthful appear¬ 
ance And H a to simple to use that any woman can apply It hersell in 
only • few minutes. 

NOW YOU CAN IOC* mas vohnoi* 

The entire i in.form.tion wa> so ecsy. quick and pleasani Mv formula 
imparts a new youth-took. beauty and freshness lo i|in(. dry, wrinkled 
'caused by lack of momure I: works in a completely new and 
different way from beauty preparations of the past !f you. like many 
otnar women, have spent small fortunes on different beauty preparations 
without the success you cspecred now at last hare is your opportunity 
dry'sklrT 1 * rIc t n ® "•* rormula It is a "Fountain of Youth" for thirsty 

loo* vou* yoiirNm oiiti 

F . AC ; E "** producad startlme results in beautifying, and enchant- 
1 lo'fl* » J Pt ?* f *" c * ll r.plantahrs lost moiuura and helpa to obtain 
eacttlng tone ' ' pk * lu,,,ou * complealon. with youthful and 

_ . . i «ua*»nti« Biiuiry ns 'I Ban o* mowy aaci! 

.C.\r, CE " Formul • •> m r risk for 13 davt FREE You must 
ro?^ l» look If during the IS days trial period 
» fns ly dr amatic change and dlffaranca in your fact If 
r * ,u,n ,h * ponie " ,o ' 

—- — — INIRRfO IN PLAIN WRAPPER _ —. _ 

AMERICAN IMAM COBP.. 170 Park Avenge tawW, Dggl^Mrt.a N.Y. N.V iggig 
(ncloasd is my payment In Full tor yout wnnda"l 'SAgY fact" Formuli 

□ 1 Ordar of "MIT FACI" only |4 gg n Ctlk □ Chocs D Money Ordtri 

□ Doubt* Ordor of "l»*T fact" only || OO (So** 12 00) ' 

Q Trlpl* Ordor of "0»0T f»CI" only $12.00 ($*«* tl 00) j 


OLD 

ADVEPsTinn T fJT 


NEl" 
\DVERTT f ' 


ratd portion lor I 

_I Exhibit "F" 
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EXHIBIT G - LETTER DATED MAY 31, 1972 FROM BASS AND ULLMAN 
TO UNITED STATES POSTAL SERVICE 


May 31, 1972 

United States Postal Service 
Office of the General Counsel 
U. S. Postal Service Building 
12th and Pennsylvania Ave. NW i 
Washington, D. C. 20260 

Attention: Richard Hefner, Esq. 

Re; American Im a ge Corn, GC # 10-71-F 

Dear Mr. Hefner: 

Pursuant to our discussions with respect to the above 
matter, I am enclosing herewith an original and 3 copies of a 
Compromise Agreement with a rider attached thereto, executed by 
the respondent. 

As per our telephone conversation this date, it is 
understood that the Compromise Agreement and rider shall apply 
not only to the advertising matter annexed as Exhibit ’A" to 
the Complaint but also to the advertisement for Baby Face Formula 
in the company's present catalog; no further catalogs will be 
printed containing the representations for Baby Face Formula 
alleged in the Complaint and the use of the existing catalog will 
be discontinued no later than June 30, 1972. Any orders received 
by the company for Baby Face Formula as a result of the existing 
catalog will be accompanied with a statement as required by the 
rider to the Compromise Agreement. 

It is also our understanding'that the allegations of 
Paragraph (3)c. of the Complaint are Intended to be construed in 
terms of the allegations In Paragraphs (3)a. and (3)b. of the 
Complaint. 

Thank you for your attention herein. 

Very truly yours, 

BASS & ULLMAN 

Robert Uliman 

RU:pak 

Enel. 






OPINION AND ORDER OF THE COURT BELOW 

KNAPP. J. 

This is an action by plaintiff to enjoin the 
Postal Service from erforcing Order No. 73-86 issued pursuant 
to 39 U.S.C. §3005. The effect of the Order is to intercept 
mail and payments sent to plaintiff in connection with a scheme 
perpetrated by plaintiff to obtain money by means of representa¬ 
tions deemed by the Postal Service to be false. Jurisdiction 
rests on 39 U.S.C. §409. Both parties move for summary judgment. 

The following facts are undisputed: 

In April. 1972, the Postal Service initiated admin¬ 
istrative proceedings against plaintiff by filing a complaint 
under 39 U.S.C. §3005 based on plaintiff's advertisements for 
its cosmetic product called "'Baby Face' Formula." Plaintiff 
filed an Answer to the complaint. 

On May 31, 1972, plaintiff and the Postal Service 
signed a Compromise Agreement. The Agreement provided inter 
alia that the Postal Service would suspend further proceedings 
against plaintiff, and in return plaintiff consented (1) to 
discontinue use of the offending advertisement, and (2) to a 
procedure whereby “A breach of this agreement ... will warrant 
the issuance of an order pursuant to [39 U.S.C. § 3005], . . . 
provided that the undersigned ... is first served with a copy 
of the petition for such order." 
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In June, 1973, the Postal Service filed such a 
petition, claiming that the Compromise Agreement had been 
breached by use of a subsequent advertisement for “'Baby Pace* 
Formula." Plaintiff answered the petition. On July 19, 1973, 
a Judicial Officer for the Postal Service issued a finding that 
plaintiff had breached the Agreement and the §3005 Order here 
sought to be enjoined. 

The questions presented are: 

(1) Whether plaintiff should have been afforded a 
full administrative hearing prior to issuance of the adverse 
finding and Order; 

(2) if the first question is decided in the negative, 
what evidentiary standard should be applied to review the admin¬ 
istrative action here challenged, and 

(3) applying the proper standard, whether the 
administrative action should be upheld or overturned. 

As to the first question, the Court has no doubt 
that by signing the Compromise Agreement plaintiff waived its 
right to hearing on the issue of (1) whether its original adver¬ 
tisement contained the alleged false representations, and 
(2) whether a subsequent advertisement constituted a breach of 
the compromise Agreement. Plaintiff's argument to the contrary 
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is completely unpersuasive in that any interpretation of the 
Compromise Agreement other than the one above stated renders 
meaningless the consideration given by plaintiff in return for 
the suspension of proceedings by the Postal Service. See Judge 
Palmieri's well-reasoned discussion in U.S. Bio-genics Corp . v. 

Christenberrv (SDNY 1959) 173 F Supp. 645. 

As to the second question, the Court is of the view - 
and counsel agree — that a de novo review of the administrative 
finding is permissible under these circumstances - viz., where no 
hearing was held nor testimony taken. To determine whether 
plaintiff breached thi Agreement all that is required is an exam¬ 
ination of the exhibits, and the Court is in as good a position 
as the Judicial Officer to so examine them. Compare Mark Eden v. 

Lee (9th Cir. 1970) 433 F 2d 1077, and Baslee Products Corp . v. 

United States Postal Service (D.W.J. 1973, Judge Lacey) 356 F Supp 
041 [hearings held; thus "substantial evidence" standard'applied). 

Turning then to the final question, upon careful 
comparison of plaintiff's discontinued and "new" advertisements 
the Court is persuaded of the correctness of the administrative 
finding. 

The discontinued advertisement was originally com¬ 
plained of because it contained in substance the following false 
representations either expressly or impliedly: 


- 4 - 
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(a) that if women used '"Baby Face' Formula" they would soon look 
years younger, (b) that if women used "'Baby Face' Formula," 
wrinkles, lines and flabbiness would disappear, and (c) that 
"'Baby Face' Formula" contains unique properties. Postal 
Service Complaint, paragraph 3, plaintiff's exhibit A annexed to 
Notice of Motion. 

The originally offending ad annexed to the Postal 
Service Complaint and attached hereto is of the fervent testimonial 
variety. A bold headline proclaims "I LOOKED 20 YEARS YOUNGER . . . 
IN ONLY 2 SHORT MONTHS til" In the top right-hand corner are two 
"before and after" photographs of the ecstatic convert; however 
at least from the xeroxed copy of the ad submitted to the Court 
it is impossible to discern the basis for her ecstasy. The 
remainder of the advertisement consists largely of hosannas to 
the miraculous qualities and effects of "toaby Face* Formula." 

The "new" advertisement annexed hereto bears the 
identical headline save that it omits 

modified "ycari " in the original.i The three false representa¬ 
tions originally complained of appear in the new ad, albeit in a 
slightly less adamant fashion. Thus, as to the rejuvenating 
effect of the formula, the pictured convert still proclaims that 
her husband watched the change in her appearance with "disbelief. 




e adjective "20“ that 





Opinion and Order of the Court Below _4la 

and that "I actually softened and smoothed out my skin tissues 
so that 1 now look years younger that I really am." The implica¬ 
tion is plain that users will enjoy the same result. 

As to wrinkles, lines and so on. the pictured woman 
in the new ad states that "years of telltale age lines seemed to 
fade from view in just 60 days" and that "facial lines, 'crows feet' 
and my flabby chin lines and puffy cheeks smoothed almost before 
my eyes." 

Finally, the unique properties of the formula are 
QX<:0 ^ e< ^ language identical to that originally complained of, 
viz.: "It works in a completely new and different way from beauty 
preparations of the past." 

Plaintiff seizes upon minor modifications concededly 
made in its new ad to support its contention that use of the new 
ad does not constitute a breach of its promise contained in the 
Compromise Agreement to discontinue use of the original advertise¬ 
ment. However, the Court fully agrees with the Judicial Officer's 
finding tflat the thrust of the new ad-With respect to the three 
false representations is the same as that of the old. The cases 
are clear that such advertisements are to be viewed not with a 
lawyer's eye to "fine spun distinctions" but with an eye to their 
over-all affect upon the average reader. D onaldson v. Read (1948) 
J33 U.S. 178 and cases cited. Applying that standard it is plain 
that the new ad continues to 


represent falsely the properties and 




# 
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effects of "'Baby Pace 1 Formula." Its use thus does constitute 
a breach of the Compromise Agreement. Plaintiff perhaps should 
never have signed such agreement had it wished the opportunity 
to establish the validity of the claims made on behalf of its 
product. That opportunity is, however, now foreclosed. 

Summary judgment granted to defendant and the 
complaint dismissed. 

IT 13 SO ORDERED. 

Dated: New York, Hew York 
January 14. 1374. 

WHITMAN KNAPP, U.S.D.J. 
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LUTZ APPPI.I.ATP MPfNTPPS iwr. 


<. OURT OF APPEALS:SECOND CIRCUIT 


XAMER1CAN IMAGE CORP., 

Plaintiff-Appellant, 

against 



U. . POSTAL SERVICE, et al, 

Defendaats-Appellees. 


Index No. 


Affidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF NEW YORK 

I, James Steele,' being duly suorr,, 

deposes and says that deponent is not a party to the action, is over 18 years of age and resides at 


250 West 146th Street, New York, New York 
That on the 14th day of June 19 74 at Foley Square, New York 

deponent served thr annexed 

Paul J. Curran-U.S. Attorney - Southern District-Attorney for Appellees 




upon 


the tn this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the ,\tt< ••nrvfg) herein, 


Ssoom to before me, this 

day of June 19 74 




NOTARY PUBLIC, STATE OF MEW YORK 
WO. 31 - 04180So 




















